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STATE OF UTAH 
DAVID MADSEN, 
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vs. 
UNITED TELEVISION,INC. , 
a Delaware corporation, and 
JOHN HARRINGTON, 
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vs. 
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and Cross Appellant, 
BRIEF OF RESPONDENT 
AND CROSS APPELLANT, 
SALT LAKE CITY CORPORATION, 
SUBPOENAED PARTY 
Supreme Court Nos. 880412 
880416 and 880488 
JURISDICTION AND NATURE OF CASE 
By order dated November 28, 1988 (Case No. 980416) the Utah 
Supreme Court granted Salt Lake City Corporation's interlocutory 
appeal from a Protective Order regarding discovery issued by 
Judge Homer Wilkinson of the Third Judicial District. The 
Supreme Court also granted defendant United Television Inc.'s 
petition for interlocutory appeal on the same issue on November 
23, 1988. (Case No. 88-0412.J1 
The Protective Order, which has been appealed, concerns 
discovery of confidential police internal affairs (I.A.) files 
and the City's personnel files regarding plaintiff David Madsen. 
The City moved for a Protective Order upon receipt of a broad 
discovery request from the media defendant United Television Inc. 
The Order of the Third District Court granted portions of the 
Protective Order and denied other portions of the requested 
Protective Order without the Court ever reviewing the files in 
camera. 
ISSUES ON APPEAL 
1. Is an internal investigation of complaints against a 
police officer by the City Police Department privileged from 
discovery in a civil suit between that officer and a third party 
where the City asserts and demonstrates: 
a. Public policy interest in the confidentiality of 
those records pursuant to §78-24-8(5), Utah Code Ann.; 
b. An attorney-client privilege exists; 
c. An executive privilege exists; and 
d. A private papers privilege exists. 
2. Are public employees1 personnel files discoverable in 
view of the United States Supreme Court protection of public 
The Court also granted plaintiff David Madsenfs petition for an 
interlocutory appeal in Case No. 880488 on the separate issue of 
what constitutes a public official for purposes of libel and 
consolidated that appeal with the appeal of the discovery order. 
-?-
employees property rights and a recognition the state defines 
those property interests where: 
a. The State of Utah has passed statutory 
recognition of the right of privacy for personal data; 
b. The State of Utah statutorily gave employees the 
right to review some, but not all, contents of their 
personnel file, but gave no rights to third parties. 
3. What are the standards trial courts are to use in 
reviewing confidential records to determine what, if any, 
material is subject to discovery. 
CONSTITUTIONAL PROVISIONS AND STATUTES 
CONSIDERED DETERMINATIVE 
STATE STATUTES 
SECTION 78-24-8(5), UTAH CODE ANN. 
§78-24-8. There are particular relations in which it is 
the policy of the law to encourage confidence and to preserve it 
inviolate. Therefore a person cannot be examined in the 
following cases: 
(l)--(4) * * * 
(5) A public officer cannot be examined as to communication 
made to him in official confidence when the public interests 
would suffer by the disclosure. 
SECTION 63-2-60(2), UTAH CODE ANN. 
§63-2-60. (1) * * * 
(2) In enacting this act, the legislature recognizes two 
fundamental constitutional rights: (a) the right of privacy in 
relation to personal data gathered by state agencies, and (b) the 
-^-
public right of access to information concerning the conduct of 
the public's business. It is the intent of the legislature to 
establish fair information practices to prevent abuse of personal 
information by state agencies while protecting the public's right 
of easy and reasonable access to unrestricted public records. 
SECTION 63-2-85.4, UTAH CODE ANN. 
The rights of individuals on whom data is stored or is to 
be stored and the responsibilities of each responsible authority 
in regard to that data are as follows: 
(1) The purposes for which the data on individuals is 
collected and used, or is to be collected and used, shall be 
filed in writing by the responsible authority with the 
archivist and shall be a matter of public record. 
(2) An individual requested to supply confidential or 
private data shall be informed of the intended uses of that 
data. 
(3) Any individual refusing to supply confidential or 
private data shall be informed by the requesting party of 
any known consequence arising from that refusal. 
(4) No confidential or private data shall be used 
other than for the stated purposes nor shall it be disclosed 
to any person other than the individual to whom the data 
pertains, without express consent of that individual, except 
that next of kin may obtain information needed to acquire 
benefits due a deceased person. 
-A-
(5) Upon request to the responsible authority, an 
individual shall be informed whether he is the subject of 
any data on individuals, informed of the content and meaning 
of that data, and shown the data without any charge. The 
responsible authority shall charge an appropriate fee for 
any additional requests within a six-month period unless the 
requested information is in dispute, 
(6) An individual shall have the right to contest the 
accuracy or completeness of any data on individuals which 
concerns that individual. If that data is contested, the 
individual shall notify, in writing, the responsible 
authority of the nature of the disagreement. Within 30 days 
from that notice, the responsible authority shall either 
correct the data if it is found to be inaccurate or 
incomplete and notify past recipients of the inaccurate or 
incomplete data of the change, or shall notify the 
individual of his disagreement with the statement of 
contest. Any person aggrieved by the determination of that 
responsible authority may appeal that determination to the 
State Records Committee and, if still dissatisfied, may 
bring appropriate action under §63-46A-13. Data in dispute 
shall not be disclosed except under conditions required by 
law or rule and only if the individual's statement of 
disagreement is included with the disclosed data. 
_^_ 
SECTION 67-18-5, UTAH CODE ANN. 
The right to examine and copy documents in an employee's 
personnel file does not extend to documents classified as 
"confidential" under the Utah Information Practices Act. 
STATEMENT OF CASE 
A. Nature of Case. 
Plaintiff David Madsen filed suit against media defendant 
United Television Inc. and its reporter John Harrington, alleging 
libel. Media defendant, United Television Inc., issued a broad 
Subpoena Duces Tecum which included Salt Lake City's personnel 
file and all I.A. files on David Madsen. 
Salt Lake City produced all documents requested, except for 
the personnel file and the I.A. files. Salt Lake City requested 
a protective order concerning those two categories of subpoenaed 
material. 
Between Subpoenaed Party, Salt Lake City Corporation, and 
the named parties, this case is a dispute regarding the scope of 
the City's privilege to preserve confidential material from 
disclosure which would seriously prejudice the internal 
disciplinary mechanisms of the police department. 
B. Proceedings Below. 
In response to media defendant United Television Inc.'s 
broad discovery subpoena, Salt Lake City produced all but two 
categories of documents requested. The City produced a summary 
of I.A. complaints received against plaintiff-Madsen during his 
entire work history. (These are attached as Addendum 2 of 
defendant United Television's brief on appeal.) This summary 
contained the date and general description of all complaints 
beginning in 1973 through the date of the incident which 
precipitated the lawsuit between Plaintiff-Madsen and Defendant-
United Television, Inc. In this summary, the City also included 
the alleged offense category and the police department's 
disposition of the complaint; however, the complainant's name was 
not disclosed. 
Many files subpoenaed do not currently exist; they have 
been expunged from department records in accordance with police 
policies. (These policies are contained in Addendum 3 of United 
Television Inc.'s brief.) 
The City asked the lower court to issue a protective order 
as to all of these I.A. files and as to the City's personnel 
files. However, in view of the Utah Court of Appeals ruling in 
2 
Meyers v. Salt Lake City Corp., all parties stipulated that the 
material should be presented to the Court for an in camera 
review. 
Upon receipt of the voluminous materials, the lower court 
refused to unilaterally review the material in camera, but 
ordered oral argument on the issue of discovery. After argument, 
the Court issued an order granting in part and denying in part 
the City's protective order without ever inspecting the material. 
2
 747 P.2d 1058 (1987). 
Both the City and Defendant-United Television, Inc. were 
dissatisfied with the ruling and both petitioned for an 
interlocutory appeal. These petitions were granted by this 
Court. 
STATEMENT OF FACTS 
1. On October 26, 1987, David Madsen, as a Salt Lake City 
police officer, shot and killed Clemente Garcia, a foreign 
national. (R-3, R-10,11, R-184.) 
2. David Madsen sued defendants United Television Inc. and 
John Harrington for statements made by defendants about the 
shooting and about Madsen's conduct during the incident and his 
employment record with the Salt Lake City Police Department. 
(R-3.) 
3. Defendant United Television issued a broad subpoena 
duces tecum covering several categories of records. (R-24-26.) 
4. The City produced all records, including the entire 
investigative file on the shooting, but moved for a protective 
order regarding its personnel files and for its I.A. files. 
(R-93-95.) 
5. As urged by the lower court in its minute entry (R-124), 
and in accord with the Utah Court of Appeals decision in Meyers v. 
Salt Lake City Corporation, 747 P.2d 1058, (1987), the parties 
agreed to submit the disputed materials to the Third District 
Court for an in camera review. The trial court signed an order 
enforcing the stipulation. (R-128-130.) 
6. Upon presentation of the records for in camera 
inspection the lower court refused to undertake an in camera 
inspection of the voluminous material, but ordered oral argument 
regarding the City's Motion for a Protective Order. (R-207,208.) 
7. Following oral argument the court ordered the personnel 
file of Officer Madsen and certain aspects of I.A. files to be 
produced, including the initial Complaint (with names deleted) 
and disposition of the Complaint (with all names deleted.) All 
other information was ruled to be privileged and not subject to 
discovery. (R-248,249.) (Appendix A.) 
8. Not all of the I.A. investigative files on Officer 
Madsen currently exigt because many have been destroyed in 
accordance with department procedure on old files. However, a 
log has been kept of all complaints made against Officer Madsen 
(as it is on all officers), since he became an employee. 
(R-190-203.) 
9. The I.A. files to which defendant United Television 
seeks access have been reviewed in camera by the United States 
District Court, in a case referred to by media defendant United 
Television Inc. as justification for release of the records 
during District Court argument. (Russo v. Madsen, U.S. Dist. Ct. 
Case No. 98C-852W.) (R-136-139.) The United States District 
Court ruled, after a full in camera inspection and extensive 
legal briefing, that the files were not subject to discovery by a 
civil rights plaintiff. (See Appendix B.) 
10. The function of confidential I.A. investigations is to 
enable police administrators to ascertain the existence or 
nonexistence of misconduct on the part of officers for possible 
disciplinary action or retraining. Every effort is made to 
gather as much information as possible pertaining to any instance 
of alleged misconduct by an officer. The investigation and file 
may contain gossip, hearsay and falsehoods. (R-99-205, 
R-106-112. ) 
11. I.A. investigations are initiated automatically upon 
filing of a complaint by a citizen which alleges misconduct. 
They are also initiated by any member of the police department. 
(R-100.) 
12. If the investigation reveals the existence of sufficient 
misconduct appropriate action will be taken against the officer. 
(R-100.) 
13. One of the purposes of the I.A. investigation is to 
develop sufficient facts to allow the city attorney to present 
sufficient evidence to sustain any discipline imposed by the 
chief, if the chief's decision is appealed to the Civil Service 
Commission and/or the courts. (R-100.) 
14. Under the United States Supreme Court's ruling in 
3 
Garrity v. New Jersey, and police department policies, an 
officer must respond to questions asked. The officer is not 
given a constitutional Miranda warning but must tell the full 
3
 385 U.S. 493 (1967). 
-in_ 
truth and to conceal any information, no matter how incriminating 
of himself or his fellow officers, would result in disciplinary 
action, including dismissal. (R-101.) 
15. When persons other than police department members are 
interviewed in connection with an I.A. investigation they are 
commonly told any information they give will be treated as 
completely confidential. This assurance of confidentiality is 
often essential to obtain their cooperation. Sometimes citizens 
are apprehensive that what they say may be discovered. These 
witnesses have apprehensions because they may make statements 
that not only implicate an officer in improper conduct, but which 
may also implicate citizens in acts of improper or criminal 
conduct. Many of tjiese citizens would be unwilling to give 
forthright information if they were not convinced the information 
would be treated confidentially. (R-102.) 
16. The I.A. investigation and files are kept in locked 
areas and stamped "confidential". The only access is to high 
ranking police officers (Major and above) who have legitimate 
business purposes, such as advisability of discipline, dismissal, 
promotion, etc. The procedures are derived from the absolute 
necessity of treating all such investigations as strictly 
confidential. (R-103.) 
17. Disclosure of I.A. files in any action, including this 
one, seriously impairs internal investigations. It undermines 
the expectation of police officers and witnesses that their 
statements will be treated in a confidential manner and closes 
sources of information the police must have in order to develop 
leads to keep the department free from corruption. (R-103, 
R-110,111. ) 
18. Information obtained from people who spoke only because 
of assurances of confidentiality have led to information which 
has allowed the department to develop criminal wrongdoing of 
officers as well as information about an officer's unfitness for 
a job. (R-110,111.) 
SUMMARY OF ARGUMENTS 
Media defendant, United Television Inc., has no greater 
right of access to confidential material than any other citizen 
of this country. Limiting access to information is justified by 
a compelling state interest. 
The court decisions have made clear there is a distinction 
between the press1 right of access and the right to publish. The 
right to publish is far broader than the right of access. An 
organization may not increase its right of access to confidential 
material by exercising its broader right to publish and then 
justify its actions by resort to material they could not obtain 
prior to publication. 
There is a compelling state interest in the confidentiality 
of police I.A. files and public employee personnel files. The 
Utah Rules of Evidence recognize the statutory and common law 
rules of privilege. 
The statutory privilege applies to communication made in 
official confidence when public interests would suffer by the 
disclosure. Common law privileges of attorney-client, executive 
privilege and private papers privileges, also, apply. 
The City does not claim these privileges always prohibit the 
discovery of confidential documents. The City does claim, 
however, that the colliding public policies of right of discovery 
in lawsuits must be balanced with the compelling state interests 
in confidentiality. 
Trial courts should review the matters in camera to make its 
decision and not merely rule from the bench in balancing the 
competing interests. The federal courts and the Utah Court of 
Appeals have suggested ten areas to be examined during such a 
balancing test. The City does not claim these are exclusive 
areas, but does claim they give guidelines to aid the courts in 
resolving the area of litigious discovery of confidential 
materials. The reviewing court should then enter an appropriate 
order containing the reasons for its decision. 
Unless the materials sought are relevant and material and 
critical enough to override the compelling state interest in 
confidentiality, the discovery should be denied. This is 
especially true in this case where alternative sources are 
available to the media defendant, United Television Inc. 
The media defendant, United Television Inc., did not rely on 
access to confidential material prior to publication, but relied 
on persons who gave information. These persons are available to 
testify and support media defendant, United Television Inc.!s, 
position. As such, media defendant, United Television Inc., 
should not be entitled to bootstrap themselves into a right of 
access they did not have prior to publication. 
Many of the same arguments pertaining to confidential I,A. 
files also apply to personnel files. In addition, federal court 
rulings have complicated personnel matters by holding cities 
strictly liable for violating public employee property rights. 
Property rights are defined by state law. Utah law has clearly 
stated there are rights of privacy which are to be protected 
which may now be considered to be a property right. Indiscrimi-
nate release of private personnel files, even under the use of 
discovery rules, may thus trigger federal civil rights liability 
against the City. Therefore, it is important for this court to 
decide appropriate disclosure conditions, if any. The City 
suggests .in camera inspections be used for this purpose also. 
POINT I 
MEDIA DEFENDANTS HAVE NO GREATER RIGHT OF 
ACCESS TO MATERIAL THAN ANY OTHER PERSON 
Justice Oaks, in writing the unanimous opinion in Redding v. 
4 
Jacobsen (Redding II) gave an excellent summary of the law 
concerning media access to confidential government papers. As 
noted in that opinion: 
"It is apparent that the public has no absolute 
constitutional right to immediate access to 
everything its government officials are doing or 
everything their records contain. And it is well 
settled by numerous United States Supreme Court 
decisions that the First Amendment to the United 
States Constitution grants the press no special right 
4
 638 P.2d 503 (1981). 
1 A 
of access not available to the public generally," 
(Emphasis added.) 
As the Redding II opinion noted: 
"Any reading of the cases of the United States 
Supreme Court shows limiting access to information is 
justified by a compelling state interest." 
A review of the United States Supreme Court cases shows the law 
has not changed since this court decided Redding II. Thus, the 
First Amendment does not guarantee the press a constitutional 
right of special access to information, not available to the 
public generally. 
As such, the law that the media defendants in this action 
have no greater right of access of confidential material than any 
other person is clearly established in both State and United 
States Supreme Court decisions. 
POINT II 
THERE IS A DIFFERENCE BETWEEN THE 
NEWS MEDIAfS RIGHT TO PUBLISH AND 
THE NEWS MEDIA'S RIGHT OF ACCESS 
The court decisions have made clear although both the right 
of access and the right of publication have their roots in the 
First Amendment, those principles are doctrinally discrete and 
precedents in one may not be indiscriminately applied to the 
other. The right of publication is the broader of the two and in 
most cases publication may not be constitutionally prohibited, 
Redding, supra, at Page 507. 
6
 Zemel v. Rush, 381 U.S. 1 (1965); Branzburg v. Hayes, 608 U.S. 
665, 684 (1972). 
7 
even though access to the particular information may be denied. 
One example of the broadness of the right to publish is 
Q 
shown in the "Pentagon Papers" case. The United States Supreme 
Court refused an injunction to keep classified documents from 
being published. Justice Black, in his concurring opinion, noted 
the law punished a person who communicated classified national 
defense matters to one not authorized to have it, but it in no 
way sanctioned a prior restraint on the press publishing the 
9 
materials once received. 
The difference between the broad right to publish and the 
restricted right of access to material is shown by a United 
States Supreme Court decision in which the court ruled the First 
Amendment does not give a constitutional right to have access to 
particular government information. Both the Utah Supreme 
11 12 
Court and the United States Supreme Court have ruled the 
First Amendment right of access is not absolute and even the 
right of access to trials (guaranteed by both State and United 
States Constitutions) may be limited by overriding public policy 
considerations. 
7 
First Amendment Coalition v. Judicial Inquiry and Review Board, 
784 F.2d 467 (CA3 1986). 
8
 New York Times v. United States, 403 U.S. 713 (1971). 
g 
New York Times v. United States, supra, at Page 720-722. 
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 Houchins v. KQED, 438 U.S. 1 (1977). 
1 1
 State v. Harding, 635 P.2d 33 (1981). 
12 
Press-Enterprise Co. v. Superior Court of California, 478 
U.S. 1 (1986). 
The local United States District Court (Judge Winder), in a 
decision, summarized the law of media access to the MSHN hearings 
on the Wilberg Coal Mine disaster in much the same manner as this 
court did in Redding II, supra. Although Judge Winder ordered 
access to formal administrative fact finding hearings, he noted: 
"The Constitution is not a freedom of information 
act. (Citation deleted) There are limits to the 
right of access. It is doubtful the right of access 
would extend to informal interviews or internal 
agency deliberations. A right of access is not a 
license to force disclosure of confidential 
information or to invade the decision making process 
of governmental officials." 
As such, media defendant United Television, Inc.'s waiving 
of the First Amendment because they are a media defendant must 
be discounted as a "red herring" issue. The question of access 
to confidential material must be reviewed in the same light as 
the right of access by any other citizen of the United States, 
and with the realization rights of access may be restricted for 
appropriate public policy considerations. 
POINT III 
PUBLICATION DOES NOT INCREASE MEDIA 
DEFENDANTS RIGHT OF ACCESS 
The media defendants may not increase access to restricted 
material by using their unrestricted rights to publish whatever 
they wish and then seek to justify the comments published by 
claiming necessity of access to restricted material. In this 
case, defendant United Television Inc. seeks to justify its 
publications by obtaining access to material to which they had no 
right of access prior to publication. They justify their action 
by claiming they need it to defend a libel action. 
In fact, the media defendant, United Television Inc., has 
been amply protected by libel laws which allow them to rely on 
sources. In Answers to Interrogatories the media defendant, 
13 United Television Inc., stated they relied on several sources. 
(Appendix C) These sources may be used to defend media defendant 
United Television Inc.'s broadcast, without resort to classified 
material. 
As the United States Supreme Court ruled in United States 
14 
v. Reynolds, necessity for access to confidential documents is 
minimal, if other alternatives are available. In this case, the 
alternative is access to those persons upon whom media defendant, 
United Television Inc., relied upon as to the basis for the 
broadcasts. 
POINT IV 
THERE IS A COMPELLING STATE INTEREST IN 
THE CONFIDENTIALITY OF THE RECORDS SOUGHT 
AS SHOWN BY RULE 501 OF THE UTAH RULES 
OF EVIDENCE AND UTAH STATUTES 
There are certain classes of communications, passing 
between persons who stand in a confidential relationship to each 
other, or who (on account of their relative situation), are under 
a special duty of secrecy and fidelity, which the law will not 
permit to be divulged. They are not discoverable, but are 
privileged communications to implement public policy and preserve 
the good order of society. 
13 
See Answers to Interrogatories, Appendix C, Answers to 
Interrogatories 6, 7 and 8. 
1 4
 345 U.S. 1 (1952). 
A. EVIDENTIARY PRIVILEGES IN UTAH ARE 
DEFINED BY STATUTE AND BY COMMON LAW 
Rule 501 of the Utah Rules of Evidence provides: 
"Privilege is governed by the common law, except as 
modified by statute or court rule," 
This rule was adopted effective September 1, 1983 and its express 
purpose was to retain all privileges specified by State statutory 
law. As stated in the revision committee's notes to this rule: 
"The committee recommended a substantial revision of 
the privileges to be applied by the courts, and that 
all statutory provisions to the contrary be super-
seded. The Supreme Court declined to adopt this 
recommendation, indicating that it was 'disposed to 
delete Article V, "privileges", from the proposed 
rules and thus leave the current statutory privileges 
in full force and efffect". The court decided instead 
to invite the legislature to address such statutory 
additions, deletions or modifications." (Emphasis 
added.) 
Thus, the Utah Supreme Court has left to the Utah 
legislature, the full authority to define what privileges will 
apply in the courts of this State. Fortunately, the state 
legislature has spoken explicitly with regard to privileges 
applicable to this action. 
B. UTAH STATUTES EXPRESSLY CREATE A 
PRIVILEGE FOR COMMUNICATIONS MADE 
IN "OFFICIAL CONFIDENCE" 
In Utah, most statutory privileges are established by 
§78-24-8, Utah Code Ann., 1953. Among the privileges set forth 
in that provision is the "official confidence" privilege. The 
statute establishes the scope of that privilege as follows: 
"There are particular relations in which it is the 
policy of the law to encourage confidence and to 
preserve it inviolate. Therefore, the person cannot 
be examined as a witness in the following cases: 
* * * 
11
 (5) A public officer cannot be examined as to 
communications made to him in official confidence 
when the public interests would suffer by the 
disclosure." (Emphasis added.) 
Thus, a public officer claiming privilege, under §78-24-8 Utah 
Code Ann., must show (1) that the commuryLcation was made to him 
in official confidence; and (2) some public interest would 
suffer by disclosure. 
The City does not suggest those two factors, once 
established, will automatically protect the information. The 
information still will not be afforded protection, even after 
such factors have been established, if a party's interest in 
discovery arises to the level of a compelling state interest 
which would override the reason for compelling state interest in 
15 
confidentiality. 
However, the subpoenaing party must first overcome a strong 
presumption against disclosure of private documents in the hands 
of public entities. As Justice Oaks stated in Redding v. 
Jacobsen, supra: 
" . . . Although it has been said that our courts have 
recognized a general right to inspect and copy public 
records and documents, even as to public records, the 
right is not absolute and as to private papers of 
public entities it has been nonexistent." (At 507.) 
In Redding, the Court concluded even the high public policy 
of free speech in the First Amendment did not rise to the level 
United States v. Reynolds, supra; Meyers v. Salt Lake City 
Corp., 747 P.2d 1085, Ut.App 1988. 
on 
of compelling state interest to overturn a state law creating a 
privacy of salaries for college professors. 
In this case, it is undisputed that the* communications were 
made in official confidence and that the public interest would 
suffer by disclosure. It is, also, not contested that media 
defendant, United Television Inc., did not have access to the 
material prior to publication. It never relied upon anything 
subject ©f this disputed discovery request for its broadcast; 
rather, it only relied upon the sources listed in their Answers 
to Interrogatories. (Appendix C.) 
C. SALT LAKE CITY POLICE INTERNAL INVESTIGATION 
FILES ARE COMPOSED OF COMMUNICATIONS MADE TO 
POLICE OFFICIALS IN OFFICIAL CONFIDENCE AND 
THUS ARE NOT SUBJECT TO DISCLOSURE 
As the affidavits in the record show (Appendix D), I.A. 
investigation files are confidential. They are records of 
statements by persons who were told their statements would be 
held confidential. The files are maintained in locked cabinets 
in the office of the Internal Investigation section and are 
stamped "Confidential". (R-103.) 
The only personnel outside of the Internal Investigation 
section that have access to the files are the commanding captain 
and personnel of the rank of major or higher on a "need to know" 
basis; i.e., high ranking administrative personnel possessing a 
legitimate business purpose such as the advisability of 
discipline, dismissal, promotion, or transfer. No other Police 
Department personnel are permitted access to these materials. 
(R-103.) 
As these files are confidential, the subpoenaing party had 
no access to these materials prior to publication and does not 
even claim it had the right of access to these materials prior to 
publication of the statements for which they have sued. 
D. PUBLIC INTERESTS WOULD SUFFER FROM DIS-
CLOSURE OF INTERNAL INVESTIGATION FILES 
Police internal investigation files are composed of 
communications made to Police Officers in official confidence. 
(R-102,103.) As such, a privilege applies to such files provided 
it can be shown that public interests would suffer from their 
disclosure. The recognized prejudice to important government 
interests is well documented. One respected treatise explained 
the importance of this privilege, in the context of confidential 
police investigation files, as follows: 
"Courts have not explicitly considered whether law 
enforcement files ought to have a greater claim to 
privilege than other varieties of official informa-
tion. It would seem that they should: The negative 
consequences proceeding from improper revelation of 
other documents compiled by government agencies is 
that governmental efficiency will be impaired as 
subordinates fail to discuss candidly issues with 
superiors or record their opinions in files or 
reports. Should law enforcement files be improperly 
revealed, however, all this and more might result. 
Not only would police officers be reluctant in the 
future to file candid reports, but present ongoing 
criminal investigations would be jeopardized. This 
additional hazard has made courts relatively more 
reluctant to order production in cases involving law 
enforcement files." 76 Columbia L.Rev. 142 at p. 
160. (Emphasis added.) 
I.A. performs a valuable function by providing citizens with 
an opportunity to maintain a check on their Police Officers, 
without fear of retaliation. Any disclosure would jeopardize the 
confidentiality of these reports and have a chilling effect on 
our efforts to keep an honest Police Department and avoid other 
cities' problems with police corruption. This chilling effect is 
substantiated by the affidavits in the record (R-103. R-110,111) 
and is certainly more substantial than the undocumented and 
speculative chilling effect media defendant, United Television, 
Inc., claims will occur, if it doesn't have access to the 
documents. 
Information from I.A. has resulted in termination of 
employment of several undesirable Officers whose conduct would 
not have come to light in any other way. (F-104, 110-111.) 
Public policy, thus, requires confidentiality of these reports 
for the following reasons: 
1. Discovery would impair and cause a "chilling effect" on 
the ability of a police administrator to obtain full and candid 
reporting from Officers, if their statements are discoverable in 
criminal or civil cases. (R-104, R-108-110.) 
It is this chilling effect that is the most critical to the 
City. As shown in the affidavits (Appendix D), confidential 
sources have been the means by which the City has developed 
information to file criminal charges against its officers for a 
variety of problems. These problems include bank robbery and 
drug deals. 
The experience of the police department is that confidential 
sources dry up if people are told their statements may be subject 
to discovery. It is critical to the city and its citizens to 
maintain those sources in order to keep a check on those who can 
use their position to violate public rights. This is not a paper 
issue but a very real ongoing concern. 
2. It would be unfair to use statements taken from 
Officers, who voluntarily made confidential statements to assist 
the department in its quest for efficiency and integrity, in 
civil litigation. It would be even more unfair to use statements 
compelled from Officers, under threat of discharge. 
3. Police administrators would be encouraged not to fulfill 
their duty to fully investigate internal complaints, if the 
results are discoverable. It is even possible that in the 
future, personnel records would only contain laudatory matters. 
It is predictable that discovery would encourage delay of 
investigations until after civil litigation had been completed or 
applicable statute of limitations had run. Although the City is 
confident this does not occur, we note various court decisions 
indicate such tactics occur in some cities. Indeed, Salt Lake 
City Corporation gets accused of such tactics by civil rights 
plaintiffs. (See Appendix B for the local district court's 
answer to such a charge.) 
4. Similarly, discovery would lead to an invasion of the 
privacy of citizens who give I.A. Officers statements under the 
assurance of a minimum of publicity and/or confidentiality. 
These statements, which are retained for investigative leads, 
would be chilled and, as has been testified to, result in a loss 
of information. 
O A 
Thus, it is respectfully submitted that the facts of this 
case demonstrate that I.A. files are privileged under Utah law 
and, therefore, not discoverable in this case by virtue of State 
law privileges. 
POINT V 
THE APPELLATE COURTS HAVE HELD THERE IS NO 
ABSOLUTE NO ABSOLUTE RIGHT OF DISCOVERY OF 
CONFIDENTIAL POLICE INTERNAL AFFAIRS FILES 
1 f% 
In Meyer v. Salt Lake City Corporation, the Utah Court of 
Appeals approved the balancing test contained in the decision of 
17 Denver Policeman's Association v. Lichtenstein, In that case, 
the Tenth Circuit expressed concern for confidentiality of 
material in I.A. files. The Tenth Circuit Court ruled the 
material cannot carte blanche be made available, even for 
discovery in a case arising out of the incident for which the 
I.A. investigation was made. In Lichtenstein the Court ruled 
that a "balancing test" (infra) must be applied to determine 
whether or not the interest in discovery rises to the level of a 
"compelling state interest," before the Tenth Circuit will allow 
discovery. This decision arose out of an "executive privilege" 
claim and is one of the privileges claimed by the City. 
The United States Supreme Court has recognized an executive 
privilege which shields from disclosure material whose disclosure 
would materially disrupt the ability of the government to perform 
1 6
 Meyer v. Salt Lake City Corporation, 747 P.2d 1058, Ut. Ct. of 
Appeals (1987). 
1 7
 660 F.2d 431 (10th Cir. 1981) 
its functions. Another often cited federal court decision, 
which also adopted a balancing test, describes this privilege as 
follows: 
Executive privilege is the government's privilege to 
prevent disclosure of certain information whose 
disclosure would be contrary to the public interest. 
The defendants argue that police investigations such 
as the one here involved are made under a veil of 
confidentiality and that it would contravene the 
public interest and would impair the functioning of 
the police department if the results of such 
investigations were disclosed. They contend that 
destruction of the confidentiality of police 
investigative records would have a "chilling effect" 
upon the department and would impede candid and 
conscientious self-evaluation of actions of the 
department. Defendants further assert that parties 
to the police operations would become reluctant to 
talk, that witnesses would hesitate to come forward, 
and that law enforcement officials' actions would be 
guided less by the call of duty than by a continual 
fear of lawsuits arising out of their official 
conduct. (Frankenhauser v. Rizzo, 59 F.R.D. 229, 23 
(E.D.Pa. 1973.) 
It was in the context of the executive privilege the Tenth 
Circuit Court developed the ten point analysis contained in 
Lichtenstein, supra, which was adopted by the Utah Court of 
Appeals as applicable to the Utah statutory privilege. This ten 
point analysis and its relevance to this case are as follows: 
1. Extent to which disclosure thwarts governmental 
processes. 
Unrebutted affidavits in this case show that some people 
will not file complaints or provide information to I.A., if their 
identity may become known. This "chilling effect" negates a 
United States v. Reynolds, 345 U.S. 1 (1952). 
< - i ^ 
meaningful and effective control and management of the City's 
paramilitary force. (R-108-110, R-104.) As shown in the 
affidavits, confidential information has led to the arrest of 
City officers involved in criminal conduct. It is critical to 
the City and citizens to allow that confidential open pipeline 
continue to work by maintaining confidential files. It is the 
most effective way to "police" police officers that governments 
have. It is vital to maintain that check on a paramilitary force 
that if it were unchecked could cripple our society. 
2. Impact on persons who have given information. 
The undisputed facts demonstrate that people are fearful 
that any information disclosed may result in retaliation by 
officers. (R-108,109.) This fact of retaliation is a major 
stumbling block in developing information about substandard 
performance by an officer, as well as criminal misconduct of 
officers. Minorities are particularly fearful of providing 
information that could be discoverable and, thus, cause them 
"problems", i.e. retaliation. 
The City frankly admits it does not always find the full 
truth on some charges made by people in one investigation. As an 
example, one witness relied upon by the media defendant, United 
Television Inc.fs, story about Madsen was later fired for an 
illegal act related to drugs. The firing was widely reported and 
the Court may recall the case. 
The first confidential complaint and investigation of the 
fired witness failed to substantiate the claim of drug 
involvement. Discovery of that information and/or investigation 
may have proved disastrous. A second complaint enabled the 
department to develop the proof, not only to fire the officer but 
to charge and convict the fired officer of a crime. 
The affidavits document the fact that disclosure of I.A. 
files has a chilling effect on the future flow of information. 
It is critical to the city and its citizens that the free flow of 
information not be stopped. 
3. Degree to which governmental self-evaluation and 
consequent program improvements will be chilled by disclosure. 
If I.A. files are made available through civil discovery and 
become the factual basis for liability, officers and administra-
tion may use I.A. to protect the system, rather than correct 
problems. That is, the prospect of discovery, if it becomes a 
basis for liability, becomes a powerful incentive for police 
officers to avoid meaningful internal investigations of alleged 
wrong doing and implementing discipline. Also, delays in 
investigation until after the running of statutes of limitation 
or conclusion of civil litigation would be encouraged. 
We are proud of the I.A. investigations which are effective 
investigations. As the court ruling on Madsen I.A. discovery in 
federal court noted: "As a matter of law the investigations are 
good faith investigations." (Emphasis added.) (Appendix B.) 
Confidentiality assures such investigations will continue to be 
effective "good faith" investigations. 
Rule 407, Utah Rules of Evidence, prohibits the introduction 
into evidence of subsequent "remedial" measures; this evidentiary 
prohibition is to encourage such corrective action as a matter of 
public policy. Similarly, I.A. files should be insulated from 
discovery. This conclusion is true because the Affidavits in the 
record affirm that a meaningful internal control of the police is 
materially prejudiced, without confidentiality of I.A. files. 
(R-104, R-110, R-lll.) 
4. Whether the information is factual or an evaluative 
summary. 
The nature of an I*A. investigation is to obtain both facts 
and evaluate the Officer's performance in the context of Police 
Department rules, regulations and procedures. However, the 
entire process is underpinned by concerns of public respect and 
confidence in law enforcement. (R-107.) 
These standards of review are not properly part of any tort 
review, including a constitutional tort review; rather, the whole 
process is "evaluative" in nature. 
5. The party seeking discovery is an actual or potential 
defendant in a criminal case. 
This case is not a criminal case and the constitutional 
guarantees for criminal defendants are not implicated. 
6. Has the investigation been completed. 
In this case, the I.A. investigation has been completed and 
administrative action taken on the files which are potentially 
subject to the subpoena. 
7. Have interdepartmental proceedings been concluded. 
All proceedings by the police department have been concluded 
on the subpoenaed material. 
8. Whether the plaintiff's suit is frivolous and not in 
good faith. 
The subpoenaed party, Salt Lake City Corporation, concedes 
there are colorable issues made in good faith by each party to 
this action. The City points out the media defendant, United 
Television Inc., had no access to this material prior to its 
allegedly libelous broadcast and should not be allowed access 
simply by the fact of its broadcast material for which they are 
being sued. 
An in camera inspection will demonstrate that the signifi-
cant policy issues favoring I.A. confidentiality are not overcome 
by media defendant, United Televisions Inc.'s, claim and requested 
fishing expedition into internal police administration files. 
9. Whether the information is available through other 
sources. 
As shown in Appendix C, media defendant, United Television 
Inc.'s, Interrogatories show their sources. Media defendant 
United Television certainly can obtain the information on which 
they relied from those sources. Notwithstanding media defendant 
United Television Inc.'s assertions, the record is conspicuously 
silent about United Television, Inc.'s efforts and inability to 
get information, witnesses or documents, without fishing in the 
I.A. files. In view of the significant public policy issues 
arguing for confidentiality, media defendant United Television 
has the burden of persuasion, yet it has not even shouldered it, 
let alone carried it. 
A list of all I.A. complaints against Officer Madsen and the 
administrative dispositions, over his almost 20 year career, was 
provided media defendant United Television, Inc. (See Appendix 2 
to United Television's Brief.) These provide the information to 
allow United Television Inc. to take meaningful depositions of 
Madsen or his supervisors. The fact a person had complained 
about an officer may contain that person's opinion, but not 
necessarily the opinion of the general public or the persons with 
whom Madsen works. It is doubtful whether any person other than 
I.A. personnel and high ranking personnel were aware of more than 
one or two claims against Madsen. 
10. The importance of the information sought. 
As noted above, the information for defending the 
publication is readily available by talking to witnesses and 
officers and the sources relied upon for the publication, without 
using I.A. files. Further, no detriment will be placed on 
plaintiff by failure to review those files. The question is 
Madsenfs reputation in general and not what any one of the 
several complainants thought of Madsen. 
CONCLUSIONS OF THE TESTS 
It is to be noted that none of the relevant cases cited by 
media defendant, United Television Inc.'s, counsel allows for 
wholesale discovery of Police internal investigatorial files. 
These courts reviewed the files, in camera, prior to discovery. 
None of these cases are contrary to the Lichtenstein, supra; Wood 
v. Breier, 54 F.R.D 7 (E.D.Wisc. 1972); or Frankenhauser v. 
Rizzo, 59 F.R.D. 339 (E.D.Pa. 1973.) Further, Utah courts have 
consistently refused discovery of I.A. files, after in camera 
19 inspections and by using a balancing test. In this case, the 
Utah Courts have reviewed discovery requests of I.A. files, in 
camera, and have generally ruled the information is privileged 
and not subject to discovery, under a balancing test. The 
following are cases handled by subpoenaed party's counsel: Russo 
v. Madsen, Civil No. 98C 852W, U.S. Dist. Ct., Utah, Judge 
Winder, (Civil Rights); Leo Naranjo v. Scott D. Candland, Civil 
No. C 83-0461J, U.S. Dist. Ct., Utah, Judge Jenkins (Civil 
Rights); Todd Platts v. Salt Lake City Corp., Civil No. 
C 83-0580J, U.S. Dist. Ct., Utah, Judge Jenkins, later 
transferred to Judge Sam (Civil Rights); Salt Lake City v. Adam 
Woojmaster, 85MC1862, 5th Cir. Ct. for Salt Lake County, Judge 
McCleve (Criminal); Santos Cruz v. Val Montoya, Civil No. 
C-79-3582, 3rd Dist. Ct., Judge Croft (Off Duty Officers); Salt 
Lake City Corp. v. Lord, 79CR03612, 5th Cir. Ct. for Salt Lake 
County (Criminal); State of Utah v. Jose Gonzales, 87-10060597MS, 
5th Cir. Ct. for Salt Lake County (Criminal); West Valley City v. 
Rock, 860012420, 5th Cir. Ct. for Salt Lake County, Judge Medley 
(Off Duty Officer Arrest); Salt Lake City v. Bohman, 87-13958, 
87-13966 and 87-1003058, 5th Cir. Ct. for Salt Lake County, Judge 
McCleve - the Utah Court of Appeals refused appeal in 87-0528-CA 
January 26, 1988 (Criminal); State v. Verholtz, 81CRS-115, 5th 
Cir. Ct. for Salt Lake County (Criminal); Salt Lake City v. Lord, 
78-CM-176, 5th Cir. Ct. for Salt Lake County, Judge Sainsbury 
(Criminal). 
The only contra rulings were still premised on a need to know, 
after a balancing test: Chaus v. Candland, Utah 3rd Dist. Ct. 
Case No. 245357, Judge Durham, inspection after in camera 
inspection. State v. Carter, 881009647MS, Judge Reese, one 
document disclosed. 
The cases resulting in appeals were those in which the courts 
refused in camera inspection. This case and Meyers v. Salt Lake 
City, Utah 3rd Dist. Ct. Case No. C84-2838, Judge Rigtrup refused 
in camera inspection and allowed plaintiff's counsel to review 
material. The I.A. file inspection by plaintiff showed no 
information he had not obtained otherwise. 
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balancing test shows the compelling state interest in 
confidentiality of the material has not been overcome by the 
interest of the parties to this material, 
POINT VI 
UNLIMITED ACCESS TO CONFIDENTIAL RECORDS 
IS NOT REQUIRED TO PROVE THE "TRUTH DEFENSE" 
In Utah, defamation actions must have some degree of 
20 
specificity. A review of the plaintiff's Complaint shows the 
specific allegations of defamation do not require anything more 
than an in camera review of the files to satisfy the court access 
to the documents is not required. 
The first allegation relates to a claim Plaintiff-Madsen was 
in process of being fired or removed from the department 
(Plaintiff's Complaint, Paragraph 5.) As the power to hire or 
21 fire is strictly the police chief's decision the source for 
that allegation had to come from a high ranking officer in order 
for the media defendant, United Television Inc., to rely on it. 
In his deposition Chief Willoughby denied he was firing or had 
tried to fire Madsen. An in camera review of the personnel files 
and/or internal affairs files should be sufficient to show 
whether or not there is anything to indicate Chief Willoughbyfs 
memory is inaccurate. 
Another allegation is that Madsen had a poor record with the 
department. The list of internal affairs complaints furnished to 
z u
 Dennett v. Smith, 445 P.2d 984 (1968). 
2 1
 §10-3-1012, Utah Code Ann. 
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the parties, coupled with in camera review of personnel rating 
lists for their applicability to this allegation should be 
sufficient for the parties to argue the matter to a jury as to 
whether or not the allegation is correct. The fact Madsenfs 
reputation with the I.A. complainant is bad is not the issue. 
The issue is Madsen's record with the department. This is better 
developed by testimony of coworkers and supervisors than with 
complainants. 
The third major allegation is that Madsen acted with 
disregard for the safety of others and in violation of police 
standards. The full facts of the investigation have been made 
available to the parties. The investigation and Chief 
Willoughby's deposition make it clear Madsen, along with many 
other officers, violated department policy by being involved in a 
chase to which they had not been dispatched. The complete 
investigation and County Attorney's investigation show no other 
violations occurred. 
The allegation of disregard for safety comes from an officer 
22 
at the scene. As Chief Willoughby's deposition makes clear, 
this is a matter of perception and Willoughby finds fault with 
Hatton-Ward for failing to conform his movements to the officer 
in control. 
No amount of review of confidential matter can resolve this 
perception conflict. The file submitted to the parties shows 
22 
See Answers to Interrogatories, Appendix C, Answer to 
Interrogatory 7. 
Hatton-Ward was in the line of fire. Whether that was as a 
result of Madsenfs actions or Hatton-Wardfs failure to use good 
tactics is a matter of opinion. 
The fourth major allegation is that Madsen improperly caused 
the death of another in violation of established police 
standards. The file made available to the parties contains all 
facts, together with conclusions of the police "Shoot Review 
Board" and the County attorney, that Madsen1s actions were 
appropriate. This again is a matter of perception for which no 
amount of review of confidential sources will shed any more light 
pn the shooting. The facts are open and available. 
The allegations made by Plaintiff-Madsen as constituting 
slander will not be proved or disproved by access to confidential 
matters. At most, an in camera review by the court would 
identify matters pertaining to the issues that may not have been 
previously discovered. We submit those would be in his personnel 
file as annual ratings, commendation letters and reprimand 
letters. These could be ordered disclosed without subjecting the 
whole file to unwarranted review. 
POINT VII 
DISCLOSURE OF THE I.A. FILES WOULD VIOLATE 
THE CIVIL RIGHTS OF POLICE OFFICERS, INFORMANTS, 
AND OTHER PERSONS PROVIDING INFORMATION IN 
RELIANCE UPON STATUTORY PRIVILEGES AND OTHER 
EXPRESS GUARANTEES OF CONFIDENTIALITY 
The Utah statutes §63-2-60(2), Utah Code Ann., §63-2-85.4, 
Utah Code Ann., §67-18-5, Utah Code Ann., and §78-24-8(5), Utah 
Code Ann., guarantee that citizens have a fundamental right to 
disclose confidential information to public officers--free from 
inhibiting public disclosure. This right of "association" bears 
a strong relationship to an individual's constitutional rights of 
privacy and free speech pursuant to the United States 
Constitution Bill of Rights. 
Several cases have suggested such rights of associational 
privacy may not be invaded, even in furtherance of criminal 
investigation, in the absence of a foundation of relevancy and 
23 
compelling state interest. 
Personal rights are similarly protected under the Whistle 
24 Blower Statutes. Public policy there expressed, prohibits an 
employer from "any action" which affects in any manner " . . . 
rights, immunities or privileges" of that employee for disclosing 
improper activities. Honoring pledges of confidentiality is a 
"right", "privilege" and "immunity" of I.A. witnesses, which 
should not be lightly set aside by the filing of a civil lawsuit. 
It should only be considered after all other avenues of discovery 
have been demonstrably exhausted, and then only upon a clear 
demonstration of need to prove a substantial and meritorious 
claim, and only after and in camera inspection by the trial 
court. 
"Right of Association Extended to Curtail Harassment of 
Political Associations Through Criminal Investigation", 1969 Utah 
L.Rev. 383. 
24 
§67-21-2, et se^., Utah Code Ann., 1953, Vol. 7A Part II. 
_Q£_ 
No such factual showing of need has been made by media 
defendant, United Television Inc., in this action. Therefore, 
the discovery request should either be denied or deferred, 
pending exhaustion of other methods of obtaining information. 
POINT VIII 
INTERNAL AFFAIRS RECORDS ARE 
PRIVILEGED AND CONFIDENTIAL UNDER 
THE ATTORNEY-CLIENT PRIVILEGE 
I,A. records are created under the attorney-client privilege 
for purposes of disciplining officers and defending these 
disciplinary actions in court. (R-107, R-103,104.) As shown by 
the supporting affidavits, the purpose of I.A. is to determine 
whether or not policies and procedures were violated. These 
investigations are conducted under the legal supervision of the 
City Attorney's office. An in camera review of the subpoenaed 
I.A. files will show the files contain reference to review of 
these files by counsel. 
Jackson v. Kennecott Copper Corporation, 495 P.2d 1254 
(1972) sets forth the requirements of the attorney-client 
privilege as allowed in Utah. The requirements are the 
communication must be for the purpose of securing an opinion on 
law or legal services or assistance in some legal proceeding. 
The undisputed facts in this case show that information in 
I.A. files is collected for the purpose of evaluating the 
disciplinary actions taken against police personnel. Such 
information, if disclosed, would give counsel a glimpse into the 
thought process and legal opinions and conclusions of the 
_O r7_ 
Assistant City Attorney. It would invade the attorney-client 
privilege. 
POINT IX 
DISCOVERY IN THIS ACTION MUST BE VIEWED 
IN LIGHT OF NUMEROUS ADDITIONAL 
PUBLIC POLICY FACTORS--EACH OF WHICH 
MITIGATES AGAINST DISCLOSURE OF 
INTERNAL INVESTIGATION FILES 
Evident in statutes and cases from Utah and other 
jurisdictions is a consideration of public policy matters 
important in this case. Several of these factors, not previously 
discussed, are summarized as follows: 
(1) There is strong constitutional policy against courts 
and governmental agencies interfering with the management of 
25 
municipal affairs. Cities are under the control of elected 
officials who are directly responsible to the public. Therefore, 
great deference is given by courts to municipal actions and they 
are generally afforded a presumption of validity. 
(2) The constitutional policy against interference with 
municipal affairs is particularly strong in the context of policy 
matters. The Utah Supreme Court has stated: 
neither other government agencies nor the 
courts should interfere with the internal managem^i± 
of police departments except in extreme exigencies. 
2 5
 Gord v. Salt Lake City, 434 P.2d 449 (1967) 
2 6
 Id. at p. 451. 
2 7
 Id. 
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Accordingly, municipal decisions to maintain confidentiality of 
internal investigation files should be given great deference. 
(3) Courts afford public officials great leeway and 
discretion in the manner in which they protect the 
confidentiality of records which may affect the safety of 
informants. Such leeway is an acknowledgment of the tremendous 
risk of life associated with less than the highest standards of 
safety and security in these records. 
The investigation and confidentiality of police internal 
affairs is of such critical concern in the policy area, the 
courts should give deference to the conclusion City personnel 
have made that confidentiality is essential to maintaining an 
effective and corruption free police department. 
POINT X 
EMPLOYEE'S RECORDS AND PERSONNEL 
FILES ARE PRIVILEGED AND CONFIDENTIAL 
Salt Lake City Corporation notes that employee records were 
so confidential the legislature had to pass a law allowing the 
affected employee the right to review his or her own employee 
28 
record. Even at that, the employee cannot see everything in 
29 the personnel file. 
This act does not extend the right to review employee 
records to third parties. To argue a third party has a right to 
examine a public employee's file would give third parties greater 
28 
§67-18-1, et seq., Utah Code Ann. 
2 9
 §67-18-5, Utah Code Ann. 
rights than the public employee had before the passage of 
§67-18-1, et seq., Utah Code Ann.. 
In addition, the Archives and Records Services and 
30 Information Act specifically states that the legislature 
recognizes a fundamental right of privacy in relation to personal 
data gathered by state agencies. 
The Utah Code provides: 
In enacting [this act], the Legislature recognizes 
two fundamental constitutional rights: (a) the right 
of privacy in relation to personal data gathered by 
state agencies, and (b) the public's right of access 
to information concerning the conduct of the public's 
business. It is the intent of the Legislature to 
establish fair information practices to prevent the 
abuse of personal information by state agencies while 
protecting the public's right of easy and reasonable 
access to unrestricted public records. 
(§63-2-60(20), Utah Code Ann. ) .(Emphasis added.) 
We note §63-2-61(3) Utah Code Ann, specifically defines 
"Public Officer" and "Public Office" as an officer or office of 
any political subdivision. Salt Lake City is a political 
31 
subdivision of the State of Utah. 
Furthermore, the United States Supreme Court has recognized 
32 
unique rights of public employees. In Owen v. Independence the 
United States Supreme Court gave the work history of a public 
employee due process rights and pointed out there is no immunity 
for cities who improperly release information, whether or not in 
30 
§63-2-59, et seq., Utah Code Ann, 
3 1
 §10-1-201, Utah Code Ann. 
3 2
 445 U.S. 622 (1980). 
good faith, of its public employees. Any unrestricted and 
unsupervised disclosure of personnel files would thus create the 
possibility of liability under 42 U.S.C. §1983 and Utah law. 
We note the language of the United States Supreme Court when 
it stated: 
"The knowledge a municipality will be liable for all 
its injurious conduct, whether committed in good 
faith or not, should create an incentive for 
officials who may harbor doubts about the lawfulness 
of their actions to err on the side of protecting 
citizen's constitutional rights ... ." (Owen, supra, 
at p. 652. ) 
In personnel files there may be good and/or bad reports, or 
at least reports which the employee perceives as bad, which 
reflect on an employee's fitness. Any bad report which is made 
public requires the public entity to furnish a due process or 
"name clearing" hearing. "Where a person's good name, 
reputation, honor or integrity is at stake because of what the 
government is doing to him, notice and an opportunity to be heard 
33 is essential." The state creates the property interests to be 
protected. "Property interests, of course, are not created by 
the constitution. Rather they are created and their dimensions 
are defined by existing rules or understandings that stem from an 
independent source such as state law and rules or understandings 
that secure certain benefits and that support claims of 
entitlement to those benefits." (Roth, supra, at 577.) 
Board of Regents v. Roth, 408 U.S. 564 at 573 (1972). 
In Utah those existing rules or understandings are contained 
in several areas as rights of privacy which appear, from reading 
the statutes, to be property interests. These are contained in 
the Archives and Records Services and Information Protective Act, 
§63-2-59, et seq., especially §63-2-60(2) and §63-2-85.4., Utah 
Code Ann. 
If the records are considered property in which the employee 
has a protected interest (which the Archive and Information 
Protective Act, coupled with §67-18-1 et seq., Utah Code Ann., 
seems to suggest, if not specifically give, such a protected 
interest), this court must give guidance as to what items are or 
are not discoverable. For example: 
Is a critical evaluation with which the employee disagrees 
discoverable in light of §63-2-85.4(4)(6), Utah Code Ann. Are 
governmental entities to disclose wholesale the entire file, 
including information that, in this case, may be 15 to 16 years 
old or older? Can governmental entities disclose anything in a 
personnel file without violating privacy rights of an individual 
employee that are protected as property interests by 42 U.S.C. 
1983? 
An in camera inspection and an appropriate protective order 
would guarantee that only relevant information is disclosed, 
without subjecting Salt Lake City to other lawsuits. 
POINT XI 
RULE 26 OF THE UTAH RULES 
OF CIVIL PROCEDURE PREVENTS 
DISCLOSURE IN THIS ACTION 
Rule 26 of the Utah Rules of Civil Procedure, as well as the 
Utah Rules, requires that a party seeking compelled discovery 
demonstrate that equivalent materials cannot be obtained, without 
undue hardship. 
In reading the broad Subpoena Duces Tecum it is clear that 
media defendant, United Television Inc., would like access to 
information so totally irrelevant to the issues in this case it 
does not reach a compelling state interest. It appears they 
media defendant United Television Inc. is trying to protect a 
source to whom it promised anonymity (see Answers to Interroga-
tories, Appendix C), but there is no federal or state right to 
protect that anonymity. The source can be deposed. Their desire 
to avoid disclosure of a witness does not rise to the level of a 
need required under Rule 26. Media defendant United Television 
Inc. has failed to meet the burden of showing undue hardship and 
the City's Protective Order should be granted. 
CONCLUSION 
It is essential to the effective operation of the Salt Lake 
Police Department that I.A. and Personnel files remain 
confidential. The City cannot control or monitor its police 
department, without the free flow of information between 
officers, the public and the police administration. To allow a 
"wholesale discovery" of such records would create a "chilling 
effect" on those communications. 
Further, a carte blanche discovery is not permitted on 
public matters and certainly not private matters. The right of 
privacy demands that, due to the personal nature of I.A. and 
Personnel files, the files should remain private, unless an 
interest rises to the level of a compelling state interest. No 
such showing has been made. 
In applying the balancing test, set forth above, the public 
interest in protecting the confidentiality of I.A. and Personnel 
files clearly outweighs media defendant United Television Inc.fs 
need for the information, particularly when the plaintiff is able 
to gain the same information through other means. 
Finally, the files are protected by the attorney-client and 
executive privileges. 
Disclosure of personnel files must be denied in this case as 
they are protected by property interests created by state law. 
Matters which are irrelevant and immaterial are, thus, prohibited 
from being disclosed for any reason. 
Media defendant United Television Inc. is amply protected by 
access to the sources it relied upon prior to broadcast. As 
such, the Protective Order requested by the City should have been 
granted in full. Subpoenaed Party, Salt Lake City Corporation, 
requests this court to remand the case to the district court with 
a requirement to either grant the City's Motion for a Protective 
Order in full or, in the alternative, the case should be remanded 
to conduct an in camera review of the materials in accordance 
with guidelines provided by this court. 
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V^MCINS 
Assistant City Attorney 
Attorney for Salt Lake City 
Corporation/Subpoenaed Party 
and Cross Appellant 
CERTIFICATE OF MAILING 
I hereby certify that I mailed four (4) true and correct 
copies of the foregoing Brief of Respondent and Cross Appellant 
Salt Lake City Corporation, Subpoenaed Party, to the below listed 
parties by placing the same in the U.S. Mail, postage prepaid 
thereon, this ^ p day of August, 1989: 
Robert M. Anderson, Esq. 
Thomas R. Karrenberg, Esq. 
Jesse C. Trentadue, Esq. 
HANSEN & ANDERSON 
50 West Broadway, 6th Floor 
Salt Lake City, Utah 84101 
Attorneys for Defendant 
United Television, Inc. 
Jerome Mooney, Esq. 
MOONEY & ASSOCIATES 
236 South 300 East 
Salt Lake City, Utah 84111 
Attorneys for Plaintiff 
GRH:rc 
J&L 
-46-
APPENDIX 
A 
GREG R. HAWKINS, No. 1429 
Assistant City Attorney 
Attorney for Salt Lake City 
Corporation 
324 South State, Suite 510 
Salt Lake City, Utah 84111 
Telephone: (801) 535-7788 
IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR 
SALT LAKE COUNTY, STATE OF UTAH 
DAVID MADSEN, 
Plaintiff, 
vs. 
UNITED TELEVISION,INC., 
a Delaware corporation, and 
JOHN HARRINGTON, 
Defendants. 
O R D E R 
Civil No. C88-1933 
Judge Homer F. Wilkinson 
Salt Lake City Corporation's Motion for a Protective Order 
to prevent discovery of Internal Affairs files and personnel 
files is: 
(1) Denied as to the personnel file. Salt Lake City 
Corporation is to make the personnel file available for 
inspection and copying. The parties are ordered to not make the 
information public nor disclose the information or documents 
contained therein to other people except as necessary in 
preparing for trial. 
(2) Granted as to the Internal Affairs files. The City is 
to disclose the initial Complaint, deleting all names; also the 
disposition of the Complaint, deleting all names. All other 
information is privileged and is not to be disclosed. The 
information ordered furnished is not to be made public nor 
disclosed to other people except as necessary in preparing for 
trial. 
DATED this / / day of October, 1988. 
BY THE COURT: 
&L 
'HONORABLE HOMER F. WILKINSON 
Third District Court Judge 
Approved as to Form: 
JEROME H. MOONEY 
Attorney for Plaintiff 
THOMAS R. KARRENBERG 
Attorney for United 
Television, Inc. 
CERTIFICATE OF MAILING 
I hereby certify that I mailed a copy of the foregoing 
Protective Order to the below listed parties by placing the same 
in the U.S. Mail, postage prepaid thereon, this 3 ^ day of 
October, 1988: 
Robert M. Anderson, Esq. 
Thomas R. Karrenberg, Esq. 
Jesse C. Trentadue, Esq. 
HANSEN & ANDERSON 
50 West Broadway, 6th Floor 
Salt Lake City, Utah 84101 
Attorneys for Defendant 
United Television, Inc. 
Jerome H. Mooney, Esq. 
MOONEY & ASSOCIATES 
236 South 300 East 
Salt Lake City, Utah 
Attorneys for Plaintiff 
GRH:rc 
S„*AJ r /*,jr,. 
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IN THE UNITED STATES DISTRICT COURT FOR THE DISTRIC 
CENTRAL DIVISION 
rrCiCi 'i£ffiC 
DAVID RUSSO, 
Plaintiff, 
vs. 
DAVID MADSEN, et al., 
Defendants. 
Case No. 88-C-852 W 
ORDER ON DISCOVERY 
Plaintiff in this civil rights action seeks disclosure of 
the files of the Internal Affairs Division (IAD) of the Salt Lake 
City Police Department regarding defendant David Madsen (Madsen). 
Salt Lake City is also a defendant, the claim asserted against it 
and Madsenfs supervisors being that Salt Lake City and Madsenfs 
supervisors were guilty of deliberate indifference to plaintiff's 
constitutional rights in training, supervising and in retaining 
defendant Madsen as a police officer. 
The principle of vicarious liability does not apply in a 
case of this nature. Each defendant (other than Madsen) must be 
guilty of conduct which rises to the level of deliberate 
indifference to plaintiff's constitutional rights before recovery 
can be had against them. They are entitled to a good faith 
immunity defense. 
In this regard my in camera review of files leads me to 
conclude that, on balance, the IAD files need not be disclosed. 
The case files demonstrate that each complaint was 
investigated and that the investigation was a good faith 
investigation as a matter of law. There was no ratification, 
condonation or deliberate indifference indicated or anything 
which could lead a rational mind to such a conclusion. Absent 
other extraneous evidence later provided by plaintiff which would 
begin to demonstrate that Salt Lake City and Madsen's supervisors 
were using IAD investigations as a subterfuge or cover-up, the 
materials concerning the IAD need not be provided. The usual and 
ordinary discovery procedures are available to plaintiff. 
The portions of the personnel file of defendant Madsen 
insofar as it addresses matters of reviews for performance and 
promotion; reprimand and discipline; commendation; etc. is to be 
provided. 
The files will be retained at the United States Magistrate's 
office for a reasonable time in the event an appeal is taken from 
this order. 
IT IS SO ORDERED. 
DATED this /^7 day of May, 1989. 
BY THE COURT: 
Calvin Gould 
United States Magistrate 
COPIES MAILED: 
5-2-89jm 
Steve Russell, Esq. 
Roger F. Cutler, Esq. 
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Thomas R. Karrenberg #3726 
HANSEN Sc ANDERSON 
50 West Broadway 6th Floor 
Salt Lake City, Utah 84101 
(801)532-7520 
Attorneys for Defendant United Television, Inc. 
IN THE THIRD JUDICIAL DISTRICT COURT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 
ooOoo 
DAVID MADSEN, 
Plaintiff, 
v. 
UNITED TELEVISION, INC., a 
Delaware corporation, and 
JOHN HARRINGTON, 
UNITED TELEVISION, INC.'S 
ANSWERS TO PLAINTIFF'S 
FIRST SET OF INTERROGATORIES, 
AND RESPONSES TO REQUESTS FOR 
PRODUCTION OF DOCUMENTS AND 
REQUESTS FOR ADMISSIONS 
Defendants. 
ooOoo 
Civil No. C88-1933 
Judge Homer Wilkinson 
ANSWERS TO INTERROGATORIES 
INTERROGATORY NO. 1: 
Identify the individual responding to these interrogatories including the 
name, position with defendant and length of time so employed. 
ANSWER: 
John Edwards, News Director. 
INTERROGATORY NO. 2: 
With respect to defendant John Harrington set forth the following 
a. The home address of defendant John Harrington as reflected in the 
books and records of defendant United Television and as known to defendant; 
b. The dates of his employment with defendant and all job titles and 
positions he has held; 
c. Any special training he has received, including the dates and places 
and any degrees obtained; 
d. His supervisor during October, November and December of 1987. 
ANSWER: 
a. John Harrington can be reached at the offices of United Television, 
KTVX News, 1760 Fremont Avenue, Salt Lake City, Utah; 
b. May, 1983 to the present, Reporter; 
c. Unknown; 
d. John Edwards. 
INTERROGATORY NO- 3: 
Identify all employees and/or agents of defendant who participated in 
the investigation of circumstances surrounding the shooting of Clemente G. 
Garcia on the 26th of October, 1987, or who prepared or assisted in the 
preparation of background material or copy considered or intended for broadcast 
whether aired or not aired specifically including any and all of the following: 
a. Any individuals who conducted field interviews; 
b. Any cameramen, reporters, technicians or assistants who 
accompanied or assisted in such field interviews; 
c. Any individuals who conducted background research, either with 
respect to Mr. Garcia, Mr. Madsen or any other parties involved in this matter; 
- 2 -
d. Any individuals who prepared proposed written copy for broadcast, 
whether utilized or not; 
e. Any individuals who reviewed, edited and/or approved or rejected 
copy for broadcast; 
f. With respect to each such individual, set forth their full name, 
their position or status with the defendant corporation, the acts or conduct in 
which they engaged and the dates thereof* 
ANSWER: 
a. John Harrington, Kim Johnson; 
b. Jeff Maglish, Robert Scott Osterman; D. Kurumada; 
c. John Harrington; Kim Johnson; 
d. John Harrington, Kim Johnson; 
e« John Edwards; Ken Connaughton; 
f. John Harrington, Reporter; 
Kim Johnson, Reporter; 
Jeff Maglish, Cameraman; 
Robert Scott Osterman, Cameraman; 
D. Kurumada, Cameraman; 
John Edwards, News Director. 
INTERROGATORY NO- 4: 
Identify whether defendant has a station policy with respect to news 
treatment and/or coverage of any and all of the following: 
a. Shooting incidents; 
- 3 -
b. Police investigations; 
c. Police internal investigations; 
d. Allegations of misconduct by police officers or other public 
officials. 
If so, set forth the date said policy was adopted and/or last changed and 
if changed after October 26, 1987, set forth any earlier policies in effect on or 
after October 26, 1987. 
ANSWER: 
There is no official written policy for these topics. 
INTERROGATORY NO. 5: 
Set forth all procedures utilized by defendant United Television to 
ensure that material which is aired does not contain errors or misstatements. 
ANSWER: 
The following methods are required for verifying information used in 
investigative reporting. They are listed in order of desirability: 
1. An eyewitness, or someone with absolute access to necessary 
information talking to the reporter on camera. 
2. Same as Item 1 above, except the person is recorded on audio 
tape rather than on camera. 
3. Written notes from eyewitnesses as described in Item 1. 
4. Off the record interview ~ this is a person who will give the 
information, but will not allow you to use it unless you can quote someone else as 
being the source. 
- 4 -
5. Anonymous source — a source will provide the reporter with 
the information, but will not let the reporter tell anyone from where the 
information was obtained. 
In each case, in an investigative story, second source verification is 
required. Second source verification can either be another eyewitness or it can be 
documentation. The only exception would be as in Item 1 where the primary 
source is so unimpeachable that a second source is not necessary. 
INTERROGATORY NO. 6: 
With respect to defendant's news reports and statements regarding the 
conduct of plaintiff David Madsen in the vicinity of and at the shooting scene on 
October 26, 1987, set forth the following: 
a. All individuals who were interviewed about said conduct; 
b. Whether said individual claimed to be a direct eye-witness or 
passed on information from a third party; 
c. The date and place of said interview and all other persons present; 
d. Whether the interview was memorialized by any writing, tape 
recording or filming. 
ANSWER: 
A(a) Confidential source; 
(b) Regarding the shooting scene, this source was not a direct 
eyewitness at the shooting scene; 
(c) October, 1987, John Harrington; 
(d) No. 
- 5 -
B(a) Olin Yearby 
(b) This source was not an eyewitness at the shooting scene. 
(c) October, 1987, near the Garcia residence, John Harrington. 
C(a) Sonja Garcia, Gary Child and Pastor of the Salt Lake Unitarian 
Church; 
(b) These individuals were not direct eyewitnesses at the shooting 
scene; 
(c) October, 1987 press conference, Salt Lake City, Utah, numerous 
others present, including John Harrington and J. Maglish. 
(d) Portions of the press conference were broadcast by KTVX. 
D(a) Brent Israelson; 
(b) This source was not a direct eyewitness at the shooting scene; 
(c) October, 1987; John Harrington; 
(d) No. 
E(a) Frank Hattonward; 
(b) This source was a direct eyewitness at the shooting scene; 
(c) Salt Lake City, October/November 1987, John Harrington; 
(d) No 
F(a) Frank Hattonward; 
(b) This source was a direct eyewitness at the shooting scene; 
(c) Salt Lake City, October/November 1987, John Harrington, Mike 
Carter; 
(d) No. 
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G(a) Gary Coonradt; 
(b) This source was a direct eyewitness at the shooting scene; 
(c) October or November, 1987, John Harrington; 
(d) No. 
H(a) MikeFiero; 
(b) This source was not a direct eyewitness at the shooting scene; 
(c) October/November, 1987; John Harrington; 
(d) No. 
1(a) Kathryn Collard; 
(b) This source was not a direct eyewitness at the shooting scene; 
(c) November, 1987, John Harrington, Kim Johnson, J. Maglish; 
(d) Portions of this interview were broadcast by KTVX. 
INTERROGATORY NO- 7: 
With respect to defendant's reports and statements regarding the 
official record with the police department of plaintiff David Madsen at the 
shooting scene on October 26, 1987, set forth the following: 
a. All individuals who were interviewed about said conduct; 
b. Whether said individual claimed to be a direct eye-witness or 
passed on information from a third party; 
c. The date and place of said interview and all other persons present; 
d. Whether the interview was memorialized by any writing, tape 
recording or filming; 
e. The substance of each witness statement. 
- 7 -
ANSWER: 
Defendant objects to this interrogatory on the grounds that it is vague 
and ambiguous. It cannot be determined from the interrogatory whether it refers 
to Madsen's overall official record with the police department or just the official 
record at the shooting scene. 
a.-d. See answer to Interrogatory No. 6 above. 
(e): 
1. Confidential source: That Madsen has a history of brutality 
complaints lodged against him. Madsen had previously been involved in other 
shooting incidents. Madsen has a reputation for being brutal and a racist. 
Madsen, at the shooting scene, pulled a "cowboy move." Madsen's background 
ought to be checked out. 
2. Olin Yearby: "Boy, is this a f ed up deal. The City Police 
Department better get its checkbook out because they'll be sued on this one." 
3. Brent Israelson: Supplied Madsen's official police report of the 
shooting of Mr. Garcia. 
4. Frank Hattonward: Madsen acted recklessly by jumping out in the 
open. If Madsen had not shot Garcia, there is a good chance he would have shot 
Officer Hattonward. Madsen's actions at the shooting scene were stupid and 
dangerous. Madsen endangers police officers and public safety and does not 
belong on the street. The Police Department is unwilling to do anything about 
Madsen. After Madsen shot Garcia, Hattonward did not know if he should give 
CPR to Garcia or beat the "s " out of Madsen. Vern Olsen was screaming at 
- 8 -
Madsen and G. Coonradt had to pull Olsen aside. He thought Olsen might punch 
him out. Years ago there was a move in the Police Department to have him fired, 
but Madsen was able to have that fixed with the help of an attorney. Also, a high 
ranking officer tried to have him evaluated for psychiatric problems. Years ago, 
Madsen had provoked two black men in a Salt Lake City bar which resulted in 
Madsen and Vern Olsen being beaten up with their own equipment. Madsen 
violated procedures by pulling around the other police cars in the chase, by 
participating in the chase when there were so many police cars, by getting out of 
his vehicle without cover and walking into the open which forced the shooting. 
Madsen jeopardized everyone else's safety. Additionally, he fired in the direction 
of other officers. Generally, Madsen showed bad judgment. If he had shown 
better judgment, the shooting incident may not have happened. 
5. Gary Coonradt: Madsen decided to take charge of the scene. 
Officer Coonradt was trying to get on the radio to tell people that he spoke 
Spanish. Madsen sped by Officer Coonradt and the other officers who were at the 
back of the chase. Before Officer Coonradt could say anything, Madsen shot 
Garcia. Officer Olsen had to be pulled away from Madsen because Officer Olsen 
was extremely mad at the way Madsen had handled the situation. Madsen shot 
while Officer Hattonward was probably in the line of fire. Officer Olsen told 
Officer Coonradt that "Madsen shouldn't be on the street because he was 
unstable." Everyone involved in the chase knew Garcia was a Mexican. Coonradt 
wished he could have had a chance to talk to him in Spanish. Coonradt believed 
Madsen's actions were justified. 
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6. Mike Fiero: When showed Madsen's police report from the shooting 
of Mr. Garcia, Sgt. Fiero responded: I hadn't seen this. This is bullshit. Most of 
the time, this is the kind of thing Madsen does. At most times he is doing good 
work, and then does something stupid, such as what occurred [with Mr. Garcia.] 
They'll probably sustain the shooting but find that Madsen violated procedures. 
7. Kathryn Collard: A less confrontational response on the part of the 
police and better communication would have brought a different ending. People 
that have contacted me [Ms. Collard] indicated that Officer Madsen used violence 
against people with a frequency that I think is shocking for a police officer. 
8. Mrs. Garcia, Gary Child and the Pastor of the Unitarian Church: 
The police actions were influenced by racism. 
INTERROGATORY NO. 8: 
With respect to defendant's news reports and statements regarding any 
other incidents involving the plaintiff David Madsen set forth the following: 
a. All individuals who were interviewed about said conduct; 
b. Whether said individual claimed to be a direct eye-witness or 
passed on information from a third party; 
c. The date and place of said interview and all other persons present; 
d. Whether the interview was memorialized by any writing, tape 
recording or filming; 
e. The substance of each witness statement. 
ANSWER: 
A. See answers to Interrogatory Nos. 6 and 7 above. 
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B(a) Stephanie Russo; 
(b) Both; 
(c) October/November 1987, telephone call, John Harrington; 
(d) No; 
(e) Madsen nearly killed a brother. There is an internal affairs 
investigation of Madsen still pending. Madsen has a vendetta against the Russo 
family. When Ms. Russo's dad was dying, Madsen asked her if ,fthe old f er" was 
dead yet.ff Madsen had roughed up her brother. Madsen put duct tape over his 
mouth. Mr. Russo had to bang his head against the window. After the duct tape 
was removed, Madsen shoved an ammonia capsule up Mr. Russo's nostrils which 
burned out his sinuses and resulted in Mr. Russo becoming unconscious. 
C(a) Wendy Ellcock; 
(b) Both; 
(c) Telephone call, October/November 1987, John Harrington; 
(d) No. 
(e) Madsen is psychotic and dangerous. He bragged to Ms. Ellcock that 
he had destroyed complaints in his internal affairs file. Madsen is a racist and 
brutal. Madsen stole her car and deadbolted her into her apartment. On one 
occasion, Madsen attempted to smother her and told her that he would kill her. 
She complained to the police department. Madsen has some in with internal 
affairs and bragged about "fixing" internal affairs complaints. 
D(a) Roger Greffin; 
(b) Eyewitness; 
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(c) October/November 1987, telephone call, John Harrington; 
(d) No; 
(e) Madsen pulled a gun on Mr, Greffin during a routine traffic stop. 
E(a) Kathryn Collard; 
(b) Passing on information received from third parties; 
(c) November/December 1987, Salt Lake City, Kim Johnson; 
(d) Portions of the interview were aired by KTVX; 
(e) Law enforcement officials and citizens had informed Ms. Collard 
that Madsen uses excessive force, has a history of mental instability, racism and 
violence and should not be allowed to serve with the Salt Lake City Police 
Department. 
F(a) David Russo; 
(b) Eyewitness; 
(c) October/November 1987, Salt Lake City; 
(d) Portions of the interview were broadcast by KTVX; 
(e) Madsen took duct tape out of the trunk of his car and put it around 
all of Russo's mouth and part of his nose. After another officer arrived, Madsen 
took the tape off. He also shoved an ammonia capsule up Russo's nose and left it 
there. 
INTERROGATORY NO. 9: 
With respect to defendant's news reports and statements regarding the 
shooting review of the Garcia incident as it involved plaintiff David Madsen, set 
for the following: 
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a. All individuals who were interviewed about said conduct; 
b. Whether said individual claimed to be a direct eye-witness or 
passed on information from a third party; 
c. The date and place of said interview and all other persons present; 
d. Whether the interview was memorialized by any writing, tape 
recording or filming; 
e. The substance of each witness statement. 
ANSWER: 
See answers to Interrogatory Nos. 6, 7, 8 and 9. 
A(a) Major Sam Leaver; 
b. Not applicable to shoot review; 
c. November 1987, Kim Johnson, J. Maglish; 
d. Portions of the interview were broadcast by KTVX; 
e. This situation was mandated. Mr. Garcia had been travelling up the 
canyon in a condition that was endangering other traffic. Mr. Garcia was heading 
toward a freeway and it was determined at that time that an officer would try to 
get him stopped. I think his reasons were [walking directly in front of Garcia] to 
try to talk Mr. Garcia into putting his gun down and not try to commit suicide. 
B(a) BudEllett; 
b. Not applicable to shoot review; 
c. November 1987, Kim Johnson, J. Maglish; 
d. Portions of the interview were broadcast by KTVX; 
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e. I found that both Officers reasonably believed at the time of the 
incident that the use of deadly force was necessary to avoid bodily injury or death 
to themselves or other people. 
INTERROGATORY NO. 10: 
State all facts relied upon to support the statements made by defendant 
on the air that officer Madsen acted in violation of policy and procedure with 
respect to the Garcia matter on October 26, 1987. 
ANSWER: 
See answers to Interrogatory Nos. 6, 7, 8 and 9 above; see Shoot Review 
and Salt Lake Police Department Procedures previously produced by Salt Lake 
City Corporation. 
INTERROGATORY NO. 11: 
State all facts relied upon to support the statements made by defendant 
on the air that other officers at the scene were angry with officer Madsen and/or 
wanted to "punch him out." 
ANSWER: 
See answers to Interrogatory Nos. 6, 7, 8 and 9 above. 
INTERROGATORY NO. 12: 
State all facts relied upon to support the statements made by defendant 
on the air that the shooting incident and the conduct of officer Madsen at the 
incident had created a rift within the police department. 
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ANSWER: 
Defendant did not make that statement on the air. 
INTERROGATORY NO. 13: 
State all facts relied upon to support the statements made by defendant 
on the air that this was not plaintiff's first shooting incident. 
ANSWER: 
See answers to Interrogatory Nos. 6, 7, 8 and 9 above. 
INTERROGATORY NO. 14: 
State all facts relied upon to support the statements made by defendant 
on the air that the conduct of plaintiff endangered the safety of other police 
officers. 
ANSWER: 
See answers to Interrogatory Nos. 6, 7, 8 and 9 above. 
INTERROGATORY NO. 15: 
State all facts relied upon to support the statements made by defendant 
on the air that plaintiff pulled around all other police cars in order to get into 
position to force Garcia off the road. 
ANSWER: 
See answers to Interrogatory Nos. 6, 7, 8 and 9 above. 
INTERROGATORY NO. 16: 
State all facts relied upon to support the statements made by defendant 
on the air that there may have been "racial overtones" to the shooting. 
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ANSWER: 
See answers to Interrogatory Nos. 6, 7, 8 and 9 above. 
INTERROGATORY NO. 17: 
State all facts relied upon to support the statements made by defendant 
on the air that officer Madsen has a "history of problems with the police 
department/1 
ANSWER: 
See answers to Interrogatory Nos. 6, 7, 8 and 9 above. 
INTERROGATORY NO. 18: 
With regards to the interrogatories 10 through 17 above and facts stated 
in support thereof, set forth the following: 
a. Whether said position was known by defendants at the time of 
airing their story; 
b. All sourced relied upon by defendants to support said allegations 
both prior to, at the time of airing the story and subsequent thereto. 
ANSWER: 
See answers to Interrogatory Nos. 6, 7, 8 and 9 above. 
INTERROGATORY NO. 19: 
State all facts relied upon by defendants to support its claim in its fifth 
affirmative defense that the plaintiff is a public figure. 
ANSWER: 
See defendant's motion for partial summary judgment and memorandum 
filed therewith. 
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INTERROGATORY NO. 20: 
State all facts relied upon to support defendants' claims that the 
defendants employed due care in broadcasting the information complained of. 
ANSWER: 
Defendant objects to this interrogatory on the grounds that it seeks 
information not relevant to the subject matter of the pending action and not likely 
to lead to the discovery of admissible evidence since defendant did not broadcast 
all the information complained of in the complaint. Without waiving these 
objections, defendant responds: 
See answers to Interrogatory Nos. 5, 6, 7, 8 and 9 above. 
INTERROGATORY NO. 21: 
State all facts relied upon by defendant to support its claim that 
plaintiff has failed to mitigate his damages. 
ANSWER: 
Officer Madsen brought this lawsuit which further disseminates the 
information about him broadcast by this defendant. 
INTERROGATORY NO- 22: 
State all facts relied upon to support defendants' claim that plaintiff's 
claim is barred due to unclean hands. 
ANSWER: 
See answers to Interrogatory Nos. 6, 7, 8, 9 and 10 above. 
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DATED: November J ,1988, 
STATE OF UTAH ) 
ss. 
COUNTY OF SALT LAKE ) 
I, JOHN EDWARDS, News Director of United Television, Inc., hereby 
certify the that information contained herein was taken from the books and 
records of United Television, Inc. and compiled by employees of United Television, 
Inc. and is correct and complete to the best of mvknowledge and belief. 
JOHN EDWARDS, News Director 
1988. 
SUBSCRIBED AND SWORN to before me this 
v_ 
day ofJ&fifent><p> 
Notary Public 
^ Commission O 
J^xpires January 22, 1990 
)Y ANDERSON 
My Commission Expires: 
2£. MO 
1760 Fremont Drive 
CP Salt Lake City, >• 
V * * UT 84104 £*/ 
As to objections. 
DATED: November, Z t 1988. 
HANSEN & ANDERSON 
^ / t * ^ A &+?<z~^ £~? 
Thomas R. Karrenberg 
50 West Broadway, 6th Floor 
Salt Lake City, Utah 84101 
Attorneys for Defendant United Television, 
Inc. 
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RESPONSE TO REQUEST FOR PRODUCTION OF DOCUMENTS 
REQUEST NO- 1: 
Please produce any and all documents, memoranda, notes or other 
materials referred to in any of defendants' responses to plaintiff's request for 
interrogatories. 
RESPONSE: 
There are no such documents, except for tapes of the news broadcasts. 
Defendant will produce those when plaintiff agrees to pay for all copying charges 
associated with copying those tapes. 
RESPONSES TO REQUEST FOR ADMISSIONS 
REQUEST NO. 1: 
Admit that plaintiff's conduct involving the Garcia matter was in 
accordance with established police procedure. 
RESPONSE: Deny. 
REQUEST NO. 2: 
Admit that officer Madsen did not pull around other police cars in order 
to get into his position to stop Garcia. 
RESPONSE: Deny. 
REQUEST NO. 3: 
Admit that officer Madsen's conduct at the scene did not create danger 
to any other officers or third parties. 
RESPONSE: Deny. 
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REQUEST NO. 4: 
Admit that the police department has not attempted to fire officer 
Madsen. 
RESPONSE: Deny. 
REQUEST NO. 5: 
Admit that officer Madsen has not had to hire the assistance of counsel 
in order to maintain his job with the police department. 
RESPONSE: Deny. 
REQUEST NO. 6: 
Admit that there are no sustained complaints against officer Madsen 
substantiating "brutality." 
RESPONSE: Defendant United Television objects to this Request on the 
grounds that it is ambiguous. The Request does not identify which complaints or 
with whom they were filed and does not define "sustain." Without waiving these 
objections, plaintiff responds as follows: Deny. 
REQUEST NO. 7: 
Admit that there are no sustained complaints against officer Madsen 
establishing that he pointed guns at people during routine traffic stops. 
RESPONSE: Defendant United Television objects to this Request on the 
grounds that it is ambiguous. The Request does not identify which complaints or 
with whom they were filed and does not define "sustain." Without waiving these 
objections, plaintiff responds as follows: Deny. 
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DATED: November #£ ,1988. 
HANSEN & ANDERSON 
Thomas R. Karrenberg 
50 West Broadway, 6th Floor 
Salt Lake City, Utah 84101 
Attorneys for Defendant United Television, 
Inc. 
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APPENDIX D 
PART I 
GREG R. HAWKINS, No. 1429 
Assistant City Attorney 
Attorney for Salt Lake City 
Corporation 
324 South State, Suite 510 
Salt Lake City, Utah 84111 
Telephone: (801) 535-7788 
IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR 
SALT LAKE COUNTY, STATE OF UTAH 
DAVID MADSEN, ) 
) AFFIDAVIT OF 
Plaintiff, ) GLEN E. JOHNSON 
vs. ) 
) Civil No. C88-1933 
UNITED TELEVISION,INC. , ) Judge Homer F. Wilkinson 
a Delaware corporation, and ) 
JOHN HARRINGTON, ) 
Defendants. ) 
STATE OF UTAH ) 
) ss. 
County of Salt Lake ) 
COMES NOW Glen E. Johnson, who, having been first duly 
sworn upon oath, deposes and says as follows: 
1. Affiant is the Acting Chief of Police of the Salt Lake 
City Corporation. He has been employed in police work for 24 
years, becoming a major in the Salt Lake City Police Department. 
As Acting Chief of Police, Affiant directs the affairs and 
operations of the police department. As part of his duties, 
Affiant has an Internal Affairs Section to assist him. 
2. The function of the Internal Affairs Section is to 
conduct formal internal investigations concerning possible 
instances of misconduct by departmental personnel. These 
internal investigations are initiated automatically upon the 
filing of a complaint by a citizen which alleges misconduct by a 
police officer. Such investigations may also be initiated by any 
member of the Police Department. All formal personnel investiga-
tion reports are kept in the Internal Affairs Section, and the 
commanding officer of said section is the custodian thereof. 
3. One main purpose of these internal investigations is 
to enable the department to ascertain the existence or nonexis-
tence of misconduct on the part of police officers for possible 
disciplinary action or training. Every effort is made to gather 
as much information as possible pertaining to any instances of 
alleged misconduct by a police officer. 
4. Any time an investigation reveals the existence of 
sufficient misconduct, the personnel involved will be appro-
priately disciplined. If disciplinary action is taken, the 
police officer involved has a right to a full civil service or 
other grievance hearing relating to the propriety of the 
discipline. One of the purposes of the internal investigation is 
to develop facts that will allow the City Attorney to present 
sufficient evidence to sustain any discipline imposed by me, if 
my decision is appealed to the civil service and the courts. 
5. To ensure and encourage full and complete disclosure 
of relevant information, personnel of the Police Department are 
-2-
assured that statements made by them to the investigating 
officers will be treated confidentially. When an officer is 
interviewed who may have been involved in improper conduct, he is 
not given a Miranda type warning. 
6. Under the department's written policies, an officer 
must respond to questions asked of him in any internal investiga-
tion. If he refuses to cooperate in such an investigation, he 
will be disciplined. He is told that he must tell the truth and 
that to conceal any information, no matter how incriminating of 
himself or is fellow officers would probably result in disci-
plinary action, possibly including dismissal. Furthermore, the 
use of a lie detector test is employed in appropriate cases. 
7. A police officer being interviewed as part of an 
internal investigation generally does not have an attorney 
present during the interview. Statements obtained from 
departmental personnel are generally obtained without legal 
representation. 
8. When persons other than members of the department are 
interviewed in connection with such an investigation, they are 
commonly told that any information they give to the investigating 
officers will be treated as being completely confidential. When 
citizens give statements (either as witnesses or as complain-
ants), this assurance of confidentiality is sometimes essential 
to their cooperation. Sometimes citizens are apprehensive that 
the officers about whom a statement is made will be able to 
discover the contents of the statement or who made it. Further-
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more, a citizen being interviewed by an investigator may make 
statements that not only implicate a police officer in improper 
conduct but also may implicate citizens in acts of an improper or 
criminal nature. Many of these citizens would be unwilling to 
give forthright information to investigation officers if they 
were not convinced that the information given would be treated 
confidentially. 
9. It is Affiant's experience that if citizens feel that 
they might be revealed as "informants" in their community, they 
would not, generally, give any information to investigation 
officers. Many citizens who, in the past, have cooperated with 
internal investigators would genuinely be fearful if their 
statements to or in contact with Internal Investigation personnel 
were revealed. Any revelations would be a breach of the promises 
of confidentiality that were made to those citizens. 
10. The only departmental personnel outside of the Internal 
Investigation Section that have access to the files of the 
Internal Investigation Division, are personnel of the rank of 
Major or higher, (and the investigated officer's commander for 
the specific incident investigated) i.e., high ranking 
administrative personnel possessing a legitimate business purpose 
such as the advisability of discipline, dismissal, promotion, or 
transfer. No other Police Department personnel are permitted 
access to these materials at any time. The only exception is an 
officer under investigation may, in certain cases, review the 
findings of the Internal Investigation Section, when there 
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appears to be no basis for complaint and confidentialities will 
not be compromised and only if the Chief gives permission. 
Private citizens are never allowed to review or to have access to 
these files even if it is a file complied pursuant to a complaint 
by that citizen. The files themselves are maintained in locked 
files in the office of the Internal Investigation Section and are 
stamped "Confidential." All of the foregoing access procedures 
are derived from the Police Department's overall policy (and the 
absolute necessity) of treating all such investigations and 
investigation reports as strictly confidential. 
11. The Police Departmentfs investigation files often 
contain heresay, gossip, and other remote information from which 
the department hopes to develop leads in its investigation. 
Public disclosure of such trivia and possible falsehoods could 
work grave injury and injustice to those involved in the 
investigation. 
12. It has been Affiant's experience that disclosure of 
the internal investigation file in any action, including this 
one, seriously impairs internal investigations. It undermines 
the expectation of police officers and of witnesses that their 
statements during an internal investigation will always be 
treated in a confidential manner and closes sources of 
information we must have in order to develop leads to keep our 
department free from corruption. 
13. The information which led to the arrest and conviction 
of the police officer bank robbers came from personnel who gave 
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information only on the guarantee of confidentiality. Had we not 
been able to give this guarantee, we would have had more 
difficulty in developing leads we needed to break the case. This 
is also true of less spectacular problems. We have been able to 
develop information about various officer unfitness for the job 
only from leads given by sources who have been promised 
confidentiality. 
14. The possibility of disclosure of the Internal Affairs 
files substantially interferes with the department's ability to 
determine wrongful conduct by its officers. 
15. It is Affiant's experience that if citizens believe 
that any complaint they file against a peace officer is freely 
subject to discovery proceedings, they are inhibited in filing 
such complaints and do not come forward with their complaints. 
If citizens are inhibited in filing complaints, it seriously 
prejudices the department's efforts to maintain proper discipline 
and a corruption-free police force. 
16. Due to the nature of police work and the powers peace 
officers have, it has been Affiant's experience that the 
confidentiality of materials obtained in Internal Affairs acts 
as a significant deterrent to improper police action. This 
deterrent can only be maintained if citizens, who know of the 
unfitness of an officer, come forward with their information. 
17. It is Affiant's experience that the promise of 
confidentiality materially promotes citizen involvement as well 
as materially promoting free and candid comments of police 
officers. 
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^ / / 
DATED this A T day of May, 1988. 
/ ' ' i, /I 
GLEN E. JOHNSON 
SUBSCRIBED AND SWORN to before me this fr-tf day of May, 
1988. 
My Commission Ex 
*~7 
NOTARY PUBLIC, residing in 
alt Lake County, Utah 
CERTIFICATE OF MAILING 
I hereby certify that I mailed a copy of the foregoing 
Affidavit of Glen E. Johnson to the below listed parties by 
placing the same in the U.S. Mail, postage prepaid thereon, this 
*S/-£t day of May, 1988: 
Robert M. Anderson, Esq. 
Thomas R. Karrenberg, Esq. 
Jesse C. Trentadue, Esq. 
HANSEN & ANDERSON 
50 West Broadway, 6th Floor 
Salt Lake City, Utah 84101 
Attorneys for Defendant 
United Television, Inc. 
Jerome Mooney, Esq. 
MOONEY & ASSOCIATES 
236 South 300 East 
Salt Lake City, Utah 84111 
Attorneys for Plaintiff 
^L^L^Jji 
GRH:re 
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APPENDIX D 
PART II 
GREG R. HAWKINS, No. 1429 
Assistant City Attorney 
Attorney for Salt Lake City 
Corporation 
324 South State, Suite 510 
Salt Lake City, Utah 84111 
Telephone: (801) 535-7788 
IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR 
SALT LAKE COUNTY, STATE OF UTAH 
DAVID MADSEN, ) 
) AFFIDAVIT OF 
Plaintiff, ) KENNETH THIRSK 
vs. ) 
) Civil No. C88-1933 
UNITED TELEVISION,INC., ) Judge Homer F. Wilkinson 
a Delaware corporation, and ) 
JOHN HARRINGTON, ) 
Defendants. ) 
STATE OF UTAH ) 
) ss. 
County of Salt Lake ) 
I, Kenneth Thirsk, being first duly sworn upon oath, state: 
1. I am a Lieutenant in the Salt Lake City Police 
Department and I am the commanding officer of the Internal 
Affairs Unit. I have been serving continuously in that capacity 
for the past 18 months. Prior to that I served as an 
investigator in the Internal Affairs Unit for six (6) months I 
have been employed by the Police Department for the past twenty-
three years. 
2. The function of the Internal Affairs Unit is to 
conduct formal internal investigations concerning possible 
instances of misconduct by departmental personnel- These 
internal investigations are initiated automatically upon the 
filing of a complaint by a citizen which alleges misconduct by a 
police officer. Such investigations may also be initiated by any 
member of the Police Department. All formal personnel investiga-
tion reports are kept in the Internal Affairs Section, and the 
commanding officer of said section is the custodian thereof. 
3. I am familiar with departmental rules and regulations 
and policies which govern the procedures and practices for 
initiating and conducting formal personnel investigations and the 
custody, contents, and dissemination of the material thereby 
collected. 
4. The purpose of these investigations is to enable the 
department to ascertain the existence or nonexistence of 
misconduct on the part of police officers. Every effort is made 
to gather as much information as possible pertaining to any 
instances of misconduct by a police officer. 
5. Any time an investigation reveals the existence of 
sufficient misconduct, the personnel involved will be appro-
priately disciplined. If disciplinary action is taken, the 
police officer involved has a right to a full civil service or 
other grievance hearing relating to the propriety of the 
discipline. One of the purposes of the internal investigation is 
to develop facts that will allow the City Attorney to sustain any 
discipline imposed at a civil service or other disciplinary 
hearing. 
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6. To ensure and encourage full and complete disclosure 
of relevant information, personnel of the Police Department are 
assured that statements made by them to the investigating 
officers will be treated confidentially. When an officer is 
interviewed who may have been involved in improper conduct, he is 
not given his constitutional rights under Miranda and other 
cases- Under the department's written policies, an officer must 
respond to questions asked of him in any internal investigation. 
If he refuses to cooperate in such an investigation, he will be 
disciplined. He is told that he must tell the truth and that to 
conceal any information, no matter how incriminating of himself 
or is fellow officers would probably result in disciplinary 
action, possibly including dismissal. Furthermore, the use of a 
polygraph test is employed in appropriate cases. 
7. A police officer being interviewed as part of an 
internal investigation generally does not have an attorney 
present during the interview. Statements obtained from 
departmental personnel are generally obtained without legal 
representation. 
8. When persons other than members of the department are 
interviewed in connection with such an investigation, they are 
commonly told that any information they give to the investigating 
officers will be treated as being completely confidential. When 
citizens give statements (either as witnesses or as complain-
ants), this assurance of confidentiality is sometimes essential 
to their cooperation. Sometimes citizens are apprehensive that 
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the officers about whom a statement is made will be able to 
discover the contents of the statement or who made it. Further-
more, a citizen being interviewed by an investigator may make 
statements that not only implicate a police officer in improper 
conduct but also may implicate citizens in acts of an improper or 
criminal nature. Many of these citizens would be unwilling to 
give forthright information to investigation officers if they 
were not convinced that the information given would be treated 
confidentially. It is my experience that if citizens feel that 
they might be revealed as "informants" in their community, they 
would not, generally, give any information to investigation 
officers. Many citizens who, in the past, have cooperated with 
internal investigators would genuinely be fearful if their 
statements to or in contact with Internal Investigation personnel 
were revealed. Such revelations are also a breach of the 
promises of confidentiality that were made to those citizens. 
9. The only departmental personnel outside of the 
Internal Investigation Section that have access to the files of 
the Internal Investigation Division, are personnel of the rank of 
Major or higher, (and the investigating officer's commander for 
the specific incident investigated) i.e., high ranking 
administrative personnel possessing a legitimate business purpose 
such as the advisability of discipline, dismissal, promotion, or 
transfer. No other Police Department personnel are permitted 
access to these materials at any time except an officer under 
investigation may in certain cases review the findings of the 
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Internal Investigation Unit, when there appears to be no basis 
for complaint and confidentialities will not be compromised and 
only if the Chief gives permission. Private citizens are never 
allowed to review or to have access to these files even if it is 
a file compiled pursuant to a complaint by that citizen. The 
files themselves are maintained in locked files in the office of 
the Internal Investigation Unit and are stamped "Confidential." 
All of the foregoing access procedures are derived from the 
Police Department's overall policy (and the absolute necessity) 
of treating all such investigations and investigation reports as 
strictly confidential. 
10. The Police Department's investigation files often 
contain heresay, gossip, and other remote information from which 
the department hopes to develop leads in its investigation. 
Public disclosure of such trivia and possible falsehoods could 
work grave injury and injustice to those involved in the 
investigation. 
11. In my opinion, the disclosure of the internal 
investigation file in the recent action, or in any action, would 
seriously impair internal investigations. It would undermine the 
expectations of police officers and of witnesses that their 
statements during an internal investigation will always be 
treated in a confidential manner. It is my experience that 
police officers who have been advised by personal attorneys that 
these statements may be freely reached in discovery proceedings, 
are not completely candid and cooperative in the investigation. 
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The possibility of disclosure of the Internal Affairs files 
substantially interferes with the department's communication with 
its attorneys in prosecuting future civil service proceedings. 
12. If citizens know that any complaint they file against 
a peace officer is freely subject to discovery proceedings, they 
are inhibited in filing such complaints and do not come forward 
with their complaints. If citizens are inhibited in filing 
complaints, it seriously prejudices the department's efforts to 
maintain proper discipline and a corruption-free police force. 
Due to the nature of police work and the powers peace officers 
have, it has been my experience that the confidentiality of 
materials obtained in Internal Affairs acts as a significant 
deterrent to improper police action. This deterrent can only be 
maintained if citizens, who know of the unfitness of an officer, 
come forward with their information. The promise of 
confidentiality materially promotes citizen involvement. 
DATED this day of May, 1988. 
KENNETH THIRSK 
SUBSCRIBED AND SWORN to before me this J14 ~~ day of May, 
1988. 
My Commission E x p i r e s : 
NOTARY PUBLIC, ' ^ res id ing i n 
S a l t Lake County , Urah 
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CERTIFICATE OF MAILING 
I hereby certify that I mailed a copy of the foregoing 
Affidavit to the below listed parties by placing the same in the 
U.S. Mail, postage prepaid thereon, this 3/St day of May, 
1988: 
Robert M. Anderson, Esq. 
Thomas R. Karrenberg, Esq. 
Jesse C. Trentadue, Esq. 
HANSEN & ANDERSON 
50 West Broadway, 6th Floor 
Salt Lake City, Utah 84101 
Attorneys for Defendant 
United Television, Inc. 
Jerome Mooney, Esq. 
MOONEY & ASSOCIATES 
236 South 300 East 
Salt Lake City, Utah 84111 
Attorneys for Plaintiff 
^ffcsJJL ^ ^ ^ ^ £ ^ 
GRH:rc 
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